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     -VS- 
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    S/o Late Ghana Kanta Borah 
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JUDGMENT 

1. The prosecution story in brief is that on 22.12.2015 at about 6:00 PM the FIR 

named accused persons namely-Kumud Boro, his wife Sandhya Bora ad son 

Biki Boro armed with iron rod and lathi came to the house of Sudarshan Tanti 

and dragged him to the field and kicked, punched and assaulted him with the 

iron rod causing grievous injury. Then they took away his bow and arrow and 

the dao which were kept in the paddy husk pile (Puji). When the condition of 

Sudarshan Tanti became serious then the accused persons boarded him in a 

vehicle and took him away.  

2. To the aforesaid effect informant Smti. Jamuna Tanti, the wife of Sudarshan 

Tanti lodged a written F.I.R. before the O/C-Mazbat P.S. on 27.12.2015. On 

receipt of the FIR Mazbat P.S. Case No.100/2015, U/S-325/34 of IPC was 

registered and duly investigated into. On completion of investigation the I/O 

submitted charge sheet against all the three FIR named accused persons 

U/S-448/323/34 of IPC. Hence, this case. 

3. In due course when the accused persons appeared before the court then 

copies of relevant documents were furnished as per Section-207 of CrPC. 

Then the particulars of offences U/S-448/323/34 of IPC were read over and 

explained to which they pleaded not guilty and claimed to be tried. Thus, the 

case proceeded for trial.  

4. POINTS FOR DETERMINATION: 

(1) Whether on 22.12.2015 at about 6:00 P.M. the accused 

persons criminally trespassed into the house of the informant 

Jamuna Tanti in furtherance of their common intention to 

assault and thereby committed an offence punishable U/S-

448/34 of the Indian Penal Code; and within my cognizance? 

(2) Whether, on or about the same day, time and place they 

voluntarily caused simple hurt to Sudarshan Tanti, the 

husband of the informant in furtherance of their common 

intention and thereby committed an offence punishable U/S-

323/34 of the Indian Penal Code, and within my cognizance? 
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5. The prosecution examined 4(four) witnesses and exhibited the FIR, medico-

legal injury report, sketch map of the P.O. and the charge sheet. All the 

prosecution witnesses were cross-examined by the defence. After closure of 

prosecution evidence statement of the accused persons were recorded U/S-

313 CrPC. They pleaded complete denial but declined to adduce defence 

evidence and accordingly the stage of defence evidence was closed.   

6. I have heard arguments from learned A.P.P. Mr. D. Dahal for the 

prosecution and learned Mr. M. Deka for the accused persons. I have also 

gone through the evidence and other materials available in the record very 

minutely. During argument learned Mr. Deka submitted that the date of 

alleged occurrence is on 22.12.2015 and the FIR was lodged on 27.12.2015; 

but there is no explanation regarding the delay. He also submitted that PW-2 

contradicted the evidence of PW-1 on material facts. Moreover, the injury 

report did not support assault on PW-2. Further, it is submitted that PW-2 

was in the state of intoxication and that the evidence of PW-1 is self-

contradictory. Submitting so Mr. Deka has prayed for acquittal of all the 

accused persons. Contrary to that learned Mr. Dahal submitted that PW-1 

and PW-2 corroborated the facts of the FIR. He also submitted that in the 

injury report the doctor opined the injury to be fresh and swelling which 

indicates assault. According to him the I/O has properly investigated the case 

and hence the accused are liable to be punished in accordance with law.  

7. Replying to the submission of learned Mr. Dahal, learned Mr. Deka 

submitted that from the facts and circumstances of the case the injury should 

have been on the back side but that is not evident from the injury report and 

hence the accused are liable to be acquitted.  

8. I have given due consideration to the rival submissions of both sides and very 

carefully scrutinized the materials available in the record.     

DISCUSSION, DECISION AND REASONS THEREOF: 

9.  Before elaborate discussion on the merits and demerits of the prosecution 

case let me reproduce the relevant provisions of law of this case. 

Section-323. Punishment for voluntarily causing hurt.-- 

Whoever, except in the case provided for by Section 334, 
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voluntarily causes hurt, shall be punished with imprisonment of 

either description for a term which may extend to one year, or 

with fine which may extend to one thousand rupees, or with both. 

From above the law mandates that in order to prove the guilt of the 

accused U/S-323 of IPC the prosecution has to prove that the accused 

actually caused bodily pain, disease or infirmity to the injured and that the 

accused did so with the intention of causing hurt or with the knowledge that 

hurt was likely to be caused. 

Section-448. Punishment for house-trespass.--Whoever, 

commits house trespass shall be punished with imprisonment of 

either description for a term which may extend to one year, or 

with fine which may extend to one thousand rupees, or with both. 

In order to prove the guilt of the accused U/S-448 of IPC law mandates 

that the prosecution has to prove that the complainant was in possession of 

the property viz., building, tent or vessel used as human dwelling or a 

building used as place of worship or for custody of property and that the 

accused entered into or upon such building, tent or vessel and having 

entered into such building, tent or vessel remained there unlawfully with 

intention to commit an offence or intimidate, insult or annoy the person in 

possession of the property. 

10.  Now, let me discuss the evidence of the prosecution in detail. In her 

evidence PW-1/informant deposed that the occurrence took place about one 

year ago during winter season. She stated that her elder son Suman Tati and 

accused Biki Bora, the son of accused Kumud Bora and Sandhya Bora, were 

friends. She stated that her son and Biki were in the habit of loitering here 

and there without doing works. So, one day she scolded Biki at a little 

distance from their house and asked him not to keep her son in his company. 

But after about 4/5 days all the three accused persons came to her house. At 

that time accused Kumud Bora had a rod in his hand and other two accused 

came bare handed. Then she, her husband and their two little children were 

at home but Suman was not at home. She stated that the accused persons 

attacked her husband and assaulted him with rod, dragged him to the road 

and also kicked him. As a result he became senseless and she gave him 
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water to drink. Then she raised hue and cry but nobody came to rescue 

them. She allegedly tried to restrain them but they threatened her of dire 

consequences for which she abstained from restraining them from assaulting 

him. After sometime the accused persons went away and then they gave him 

treatment at home without approaching the doctor. She further stated that 

she lodged the FIR after about 5 days by putting thump impression by going 

to the P.S. alone. She admitted that her husband was not medically treated 

at the instance of police. According to her she got the FIR written by Satya 

Mahori in front of the P.S. and police recorded her statement in connection 

with this case. 

11.  In cross-examination she stated that in respect of same occurrence the 

accused also filed a case against her husband and son Suman which is 

pending in the court of JMFC, Udalguri. She stated that the FIR was written 

as per her instruction. She denied having not mentioned in the FIR that she 

scolded Biki Bora for keeping company of her son Suman and then the 

accused persons came to her house and assaulted her husband; that she has 

not stated the aforesaid fact before the I/O; that she has not mentioned in 

the FIR regarding delay in filing the same; that she has not stated that 

accused Kumud Bora assaulted her husband with a rod. According to her the 

distance between her house and the house of the accused persons is about 

200 mts. She admitted having not raised any hue and cry at the time of 

occurrence. She also admitted that her husband scolded their son Suman for 

keeping company of accused Biki Bora and not him Biki Bora. She denied that 

she has not stated before the police that due to poor economic condition she 

could not treat her husband by doctor and for that he was given treatment at 

home; that her husband consumes alcohol; that she did not state to police 

that when she tried to restrain the accused persons from assaulting her 

husband then they threatened her of dire consequences and for that she 

could not restrain them; that her husband went to the house of the accused 

persons armed with bow and arrow, dao, stones etc. with a view to attack 

them; that accused Kumud Bora was injured by an arrow on his knee of right 

leg and that accused Sandhya Bora was injured by a stone on her forehead; 

that accused Biki Bora was assaulted by dao by her husband and as a result 

his right hand was broken; that her husband, after attacking the accused 
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persons fled away from their house through the paddy field and fell down 

and sustained injuries; that she has given false evidence in the interest of her 

husband though no incident took place as alleged. 

12.  In his evidence PW-2/victim deposed that his son Suman Tati and accused 

Biki Bora were friends. At the relevant time, probably on 11th or 12th 

December, 2015 while he had been to his paddy field then on the way he 

saw his son Suman and Biki coming towards Majbat Town. He stated that he 

being a very poor person and economically not sound asked his son to come 

with him to help in harvesting the paddy. At once accused Biki became 

offended and asked him whether it is bad for his son to go with him and tried 

to assault him. Then he went to his paddy field. After sometime Biki’s father 

accused Kumud Bora allegedly came to his paddy field armed with Lathi and 

abused him using filthy language uttering words like ―randy Baishnab, Miya 

Baishnab, I shall eat your heart‖ etc. He was restrained by other persons 

working in the paddy from doing so and also threatened him. So he fled away 

from there. It is alleged that after this incident on many occasions accused 

Kumud Bora used offensive words against him when he was proceeding 

through the road in front of his house. On 22/12/15 during day time when he 

was proceeding through the road then the accused asked him to stop using 

offensive language to which he replied that whatever happened earlier had 

happened and he has forgot everything. Saying so he went to his home. 

However, in the evening while he was thrashing paddy in the courtyard all 

the three accused came to his house and started shouting at him using 

offensive language. When he asked them what had happened then accused 

Kumud Bora assaulted him with a rod on his back and also slapped him. Then 

the accused persons also started assaulting him. As a result he become 

senseless and fell down on the ground and when regained senses he found 

himself at the P.S. Therefrom, he alongwith the accused persons were taken 

to hospital and were given treatment. Later on, he came to know from his 

wife that the accused persons came to his house again and took his bow and 

arrow which they kept in their houses traditionally. In the same night the 

accused persons brought him back from the P.S and dropped him a little 

distance from his house by the same vehicle they took him to P.S and 
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thereafter he was treated at home. He stated that after at about 6/7 days his 

wife lodged the FIR at P.S. 

13.  In cross-examination he stated that when accused Kumud Bora went to the 

paddy field, his wife was with him. He denied having not stated to police that 

his wife was with him. According to him, in addition to his wife Suka Kaur 

was present. There were other persons of his village as well as persons being 

engaged as labourers. But, he did not know their names. He stated that he 

did not state to police the particular offensive words which were used by the 

accused at the time of scolding him in the paddy field. The witness admitted 

that there is no electricity connection in his house and so at the time of 

occurrence there was dark. According to him police recorded his statement 

on the following day of occurrence at the P.S. but he did not file the FIR on 

the following day when he visited the P.S. He denied having not stated to 

police that accused Kumud Bora was not armed with rod at the time of 

assaulting him on 22/12/15; that on 22/12/15 in the evening the accused 

persons came to his house and raised halla before assaulting him; that they 

did not assault him with rod at his back and chest; that after assaulting him 

the accused persons took him to the P.S and then to medical in their vehicle; 

that they took away his bow and arrow and handed over to police and that 

he consumes alcohol.  

14.  In his evidence PW-3, the M.O., deposed that on 22/12/15 he was posted at 

Mazbat Mini PHC as M.O.(i/c) and on that day he examined Sudarshan Tati, 

S/O–Jonokia Tati of vill-Khusurabari under Mazbat P.S. being escorted by S.I 

Jiban Ch. Deka vide reference No-NIL, Mazbat P.S. On examination he found 

the following injuries: 

(1) Lacerated wound over right eye brow region size 1 x ½ 

x ½ cm approximately. 

(2) Pale and swelling over Right maxillary. 

According to him the nature of injury could not ascertained due to lack of 

Radiological report. In his opinion the injury was recent and caused by blunt 

object and the patient was advised to undergo further treatment at Tezpur 
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Medical College and Hospital. Exhibit-1 is the injury report submitted by him 

and Exhibit-1(1) is his signature. 

15.  In cross-examination he stated that the escorting police did not provide case 

reference number to him and so the same was not mentioned in Exhibit-1 

report. He stated that the patient gave unstable steps as if he consumed 

alcohol. According to him the injury may be caused due to fall on hard 

substance as well. 

16.  Again, in his evidence PW-4(I/O) deposed that on 27/12/2015 he was posted 

as an attached officer at Mazabat P.S. On that day he received an FIR from 

Jamuna Tanti and after registration of the case took up the investigation. He 

recorded the statement of the informant at the P.S. and then went to the 

P.O., drew sketch map of the P.O. and also recorded the statement of other 

witnesses. Ext.2 is the FIR and Ext.2(1) is the note in Ext.2 and Ext.2(2) is 

his signature with note. Ext.3 is the sketch map of the P.O. and Ext.3(1) is 

his signature. After recording the statement he came to know that the 

occurrence took place on 22.12.2015 and the injured had already take 

treatment at Mazbat Mini PHC. So, he collected the report. Afterwards all the 

accused persons appeared before the police station, who were arrested and 

then allowed to go on bail as the offences were bailabe ones. He stated that 

he did not seize anything in connection with this case. The witness again 

stated that during investigation he found sufficient materials against all the 

FIR named accused persons U/S-323/448/34 of IPC and submitted the 

charge sheet vide Ext.4. Ext.4(1) is his signature.   

17.  In cross-examination he stated that as per GD Entry number the informant 

in the FIR was the informer. He admitted having not submitted the extract 

copy of the GDE number with the charge sheet; that there is no explanation 

regarding delay in lodging the FIR and that he did not record the statement 

of A.S.I. Jiban Ch. Deka, who escorted the injured to the hospital and that he 

did not mention the GDE number in his requisition. He also admitted having 

not recorded the statement of the person who wrote the FIR. According to 

him no articles could be seized by him as mentioned in the FIR.  

18.  The witness further stated that PW-1 did not state to him that his son and 

Biki Borah were in the habit of loitering here and there and that one day she 
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scolded Biki Borah from a little distance and asked him not to keep company 

of his son; that there was rod in the hand of accused Kumud Borah; that at 

the time occurrence she herself, her children and her husband were at home; 

that the accused persons dragged them towards the road; that her husband 

became senseless and she gave water to drink; that the she tried to restrain 

the accused persons from assaulting her husband but as they threatened her 

of dire consequences so she did not restrain them and that they gave 

treatment to the injured at home without approaching the doctor.  

19.  He stated that he recorded the statement of PW-1 and PW-2 on 27.12.2015 

but this fact has not been mentioned with his signature. According to him 

PW-2 did not state to him that on the way he saw his son Suman and Biki 

coming towards Mazbat Town and that he being a very poor person and 

economically not sound so asked his son to come with him to help him in 

harvesting the paddy; that at once accused Biki Bora became offended and 

asked him whether it is bad for his son to go with him and also tried to 

assault him; that after sometime accused Kumud Bora, the father of the 

accused Biki Bora, came to his paddy field armed with Lathi and abused him 

using filthy language uttering words like ―randy Baishnab, Miya Baishnab, I 

shall eat your heart‖ etc.; that he was restrained by other persons working in 

the paddy from doing so and also threatened him and so he fled away from 

there; that after this incident on many occasions accused Kumud Bora used 

offensive words against him when he was proceeding through the road in 

front of his house; that on 22/12/15 during day time when he was 

proceeding through the road then he asked him to stop using offensive 

language; that he replied that whatever happened earlier had happened and 

he forgot everything and that saying so he went to his house and in the 

evening while he was thrashing paddy in the courtyard all the three accused 

came to his house and started shouting at him using offensive language; that 

when he asked them what had happened then accused Kumud Bora 

assaulted him with a Rod on his back and also slapped him; that as a result 

he become senseless and fell down on the ground; that when he regained his 

senses he found himself at P.S., therefrom himself and the accused persons 

were taken to hospital and given treatment; that later on he came to know 

from his wife that the accused persons came to his house again and took his 
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bow and arrow which they keep in their houses traditionally; that on the 

same night they brought him back from the P.S and dropped him at a little 

distance from his house in the same vehicle they took him to P.S and 

thereafter he was treated at home. He denied that he has not investigated 

the case properly. 

20.  I have very closely scrutinised the evidence of the prosecution, both oral as 

well as documentary. It is evident from the evidence on record that the 

alleged incident took place on 22.12.2015 and the FIR was lodged on 

27.12.2015. It is admitted that there is no explanation regarding delay in 

lodging the FIR which is also evident from Ext.2. However, in view of Seciton-

468(2) (b) of CrPC there was no legal bar in taking cognizance of the offence 

and subsequent trial. The evidence of PW-1 and PW-2 and the stand taken 

by the accused persons during their cross-examination also clearly show that 

the cause of incident was due to scolding of Biki Bora by PW-1 for allegedly 

keeping company of her son Suman Tanti. After the said incident several 

incidents took place between the accused persons and the family of the 

informant and ultimately the alleged incident took place on 22.12.2015. 

21.  Now, in their evidence PW-2 and PW-1, who are husband and wife in 

relation specifically stated that on the alleged day the accused persons came 

to their house. At that time accused Kumud Boro was armed with a rod and 

other two accused came bare handed. She also specifically stated that 

accused persons attacked her husband and assaulted with rod, dragged him 

to the road and also kicked him. As a result he became senseless and she 

gave him water to drink. Then she raised hue and cry but nobody came to 

rescue them. She allegedly tried to restrain them but they threatened her of 

dire consequences for which she abstained from restraining them from 

assaulting him. After sometime the accused persons went away and then 

they gave him treatment at home without approaching the doctor. 

22.  PW-2 also stated that on 22/12/15 during day time when he was proceeding 

through the road then the accused asked him to stop using offensive 

language to which he replied that whatever happened earlier had happened 

and he has forgot everything. Saying so he went to his home. However, in 

the evening while he was thrashing paddy in the courtyard all the three 
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accused came to his house and started shouting at him using offensive 

language. When he asked them what had happened then accused Kumud 

Bora assaulted him with a rod on his back and also slapped him. Then the 

accused persons also started assaulting him. As a result he become senseless 

and fell down on the ground and when regained senses he found himself at 

the P.S. Therefrom, he alongwith the accused persons were taken to hospital 

and were given treatment. 

23.  The fact that PW-2 was treated on 22.12.2015 has been corroborated by the 

evidence of PW-3. Ext.1 proves injury sustained by PW-2. From the opinion 

of the doctor/PW-3 that the injury was recent and caused by blunt object it is 

also clearly established that PW-2 was assaulted very recently. 

24.  On the other hand from the evidence of PW-4 it is apparent that he 

conducted the investigation and during investigation he recorded statement 

of witnesses, drew sketch map of the PO vide Ext.3 and ultimately submitted 

charge sheet vide Ext.4 finding sufficient material against all the accused 

persons. The defence confirmed certain facts stated by PW-1 and PW-2 in 

their evidence before the court to have not stated before him in their 

statement recorded U/S-161 CrPC. However, by cross-examining them it 

could not be disproved that the accused persons went to the house of the 

informant and assaulted PW-2 causing injuries. In my considered opinion the 

suggestions put to the witnesses and answers given in reply do not touch the 

merit of the prosecution case. The defence simply denied having not 

committed the alleged crime but no other plea has been taken while cross-

examining the prosecution witnesses. No other stand has been taken by the 

accused persons in their statement recorded U/S-313 CrPC as well. Moreover, 

no defence evidence has been lead. Thus, I hold that the stand taken by the 

defence is mere formalities which did not shake the credibility of the evidence 

of the prosecution witnesses.  

25.  In view of what has been discussed above, I hold that the prosecution has 

been able to prove that on the alleged day of occurrence the accused 

persons committed house trespass into the house of the informant with an 

intent to commit an offence and ultimately assaulted PW-2 causing injuries. It 

is a fact that only accused Kumud Boro assaulted PW-2 but since accused 



3.2.2017                                                                           G.R. No.1341/2015 

Sandhya Bora and Biki Bora are his wife and son, respectively, therefore it is 

evident that they came to the house of the informant in furtherance of their 

common intention. Accordingly, I hold that the prosecution has been able to 

prove the guilt of the accused persons U/S-448/323/34 of IPC. Consequently, 

they are convicted under the said sections of law. 

26.  Hearing on Probation of Offenders Act: The family of the accused 

persons seems to be more well-to-do compared to the family of the 

informant. It also transpires that the incident which led to the happening of 

the alleged occurrence is very small in nature. But, from the conduct of the 

accused persons in reacting to the said small incident it is evident that they 

have no respect towards their fellow beings. Under the circumstances if they 

are extended the benefit of this Act then that may encourage those persons 

who are at par in nature as the accused persons are. This may also carry a 

bad message to the society at large that the law is enacted only for those 

who have money power. Therefore, I’m not inclined to extend the benefit of 

the Act to the accused persons. 

27.  Hearing on the point of sentence: At the time of hearing on the point of 

sentence all the accused persons admitted their guilt. However, all of them 

prays for unconditional mercy stating that they are the first offenders and 

also undertakes not to repeat such act in future. I have considered the 

submission of the accused persons. I have also considered the nature of 

offence proved against them. The prosecution has failed to prove previous 

conviction against the accused persons for similar offence. Thus, considering 

the matter in its entirety I hold that instead of sentencing them to 

punishment justice will be done if they are released after due admonition. 

28.  Accordingly, all the three accused persons are duly admonished in the open 

court in strict words and warned not to repeat such act in future. Then, all of 

them are released forthwith. The bailor is also discharged from further 

liabilities in the case. However, the bail bonds submitted on their behalf shall 

remain in force for the next 6(six) months from today in view of the spirit of 

Section-437A of CrPC. 
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The case is accordingly disposed off.  

Given under my hand and the seal of this Court on this the 3rd day 

of February, 2017 at Udalguri, BTAD:: Assam. 

 

Typed and corrected by me:                                                    

 

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  

BTAD, ASSAM             BTAD, ASSAM         
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APPENDIX 

1. PROSECUTION WITNESSES: 

i. Smti. Jamuna Tanti-------------PW-1 

ii. Sri Sudarshan Tanti-------------PW-2 

iii. Dr. Kamalendra Sarma---------PW-3 

iv. S.I. Dipu Boro-------------------PW-4 

2. DEFENCE WITNESSES:--NIL--- 

3. PROSECUTION EXHIBITS: 

i. Ext.1--------Injury report 

ii. Ext.1(1)—-Signature of PW-3 in Ext.1 

iii. Ext.2------FIR 

iv. Ext.2(1)--Endorsement of PW-4 in Ext.2 

v. Ext.2(2)---Signature of PW-4 in Ext.2 

vi. Ext.3------Sketch map of the P.O. 

vii. Ext.3(1)—Signature of PW-4 in Ext.3 

viii. Ext.4------Charge sheet 

ix. Ext.4(1)----Signature of PW-4 in Ext.3  

4. DEFENCE EXHIBITS:--NIL---  

 

Typed and corrected by me:                                                    

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  

BTAD, ASSAM             BTAD, ASSAM         


